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Case number: 673486 12 March 2021 

1 Determination overview 

1.1 Complaint 

The complainant is a self employed mechanic, working as a sole trader.  He broke his 

arm in late 2017.  He made an income protection claim.  He said he was totally 

disabled.  He also had hernia surgery in March 2019.  The insurer paid total disability 

benefits until May 2019.  The insurer says that the complainant is no longer disabled 

for work by his injury.  It relies on surveillance which shows the complainant working 

on cars and financial records which do not show a significant change to the income of 

the business. 

The complainant says his wife is doing the work in the business, that the business 

made money selling parts and assets rather than mechanical work, and that the 

insurer should pay him benefits. 

1.2 Issues and key findings 

Was the complainant disabled for work after May 2019? 

The business records and surveillance indicate that the complainant was not totally 

disabled between June and December 2019.  He is not entitled to total disability 

benefits as a result of his left arm and hernia conditions in that period. 

Because the treating doctor is unwilling to comment on the surveillance footage, I 

cannot be confident in her opinion that the complainant is disabled for work by his left 

arm injury or hernia injuries. 

1.3 Determination 

This determination is in favour of the insurer. 

The complainant was not totally disabled for work in the period from June 2019 to 

December 2019 by his hernia or left arm conditions.  I make no findings about his 

entitlement to benefits as a result of his other medical conditions, including the more 

recently diagnosed rheumatoid arthritis. 

If the complainant wants to press a claim for partial disability benefits in the period 

from June to December 2019, he can provide further documents showing the 

amounts he has received from the other insurer, together with tax returns and ATO 

notices of assessment for the 2018/2019 and 2019/2020 financial years to the insurer, 

and the insurer should then reassess his claim. 
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2 Reasons for determination 

2.1 Was the complainant disabled for work after May 2019? 

Policy provides benefits for total and partial disablement 

The income protection policy provides benefits for total and partial disablement.  

The total disability benefit is paid if the complainant is not working at all because of 

disability.  The partial disability benefit is paid if the complainant is working at less 

than full capacity, because of disability.  See section 3 for the policy terms.  

Business continued to earn significant income during the claim 

The last full financial year before the complainant broke his arm was 2016/2017.  In 

that year, the complainant’s tax return shows:- 

Total business income of $216,153 

Expenses of $166,134 

Net income of $50,019 

The business profit and loss statement for the 16/17 year shows wages of $15,148. 

About half of the 2017/2018 financial year was after the complainant broke his arm.  

The complainant tax return for that year shows:- 

Total business income of $193,182 

Expenses of $152,658 

Net income of $41,858 

The business profit and loss statement for the 17/18 year shows wages of $14,471. 

A finalised 2018/2019 tax return and financial statements have not been provided, but 

monthly profit and loss statements for the year have been provided.  The earlier 

monthly records are broadly consistent with the 2017 and 2018 records.  They show 

significant income, including from ‘labour’.  A couple of later monthly profit and loss 

statements show significantly increased wages bills, but little income from labour.  

That change does not make sense and has not been explained.  I have given less 

weight to the unfinalized records for the 2018/2019 financial year because I regard 

financial documents lodged with the ATO as the most reliable record of the business’ 

performance. 

These financial records show that (except for the periods of time after the hernia 

surgery, and during a month long trip away in 2019) the business continued to 

perform after the left arm injury in much the same way as it was before the injury. 
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Complainant’s explanation of how business operated is not convincing  

The complainant says that after his injury, his business was able to continue 

operating in this way because:- 

 his wife carried out repairs under his instructions (with direction and guidance by 

the complainant) 

 his friends and family helped him by working as unpaid volunteers in his business 

 the focus of business shifted from repairs to selling parts and even personal assets 

at a profit, some of which was recorded as ‘labour’ in the books  

That explanation is not convincing.  The complainant’s wife , his friends and family are 

not a qualified mechanics.  The complainant’s wife had other work.  She does not 

appear to be doing any mechanical work in any of the surveillance video obtained by 

the insurer. 

Complainant raised possibility that other insurance payments are in accounts 

The complainant has very recently raised the possibility that other insurance 

payments, received from a different insurer, might be recorded as ‘labour’ in the profit 

and loss statements.  That would be unusual but is possible. 

There are no documents before AFCA to establish that is true.  I am not satisfied, 

based on the records before AFCA, that the ‘labour’ showing in the profit and loss 

statements is anything other than income for work performed in the business. 

Surveillance shows the complainant working 

The insurer has provided surveillance footage. 

The footage shows the complainant working on 12 August 2019, including working 

unassisted on a Toyota Hilux for most of the day.  The work involved lifting apparently 

heavy parts and extensive use of the left arm.  On 17 and 18 August, he is seen 

moving various vehicles around, and appears to test the brakes on one vehicle.  On 

18 August, he works on a caravan.  The work in involved bending, leaning, cleaning, 

fitting and testing a pneumatic door arm, and extensive use of the left arm. 

I am satisfied, based on that footage, that the complainant’s left arm and hernia 

injuries did not make him totally disabled for work in August 2019. 

One 25 October, the complainant is seen inspecting, and possibly working on, a large 

yellow vehicle.  He lies on his back to inspect underneath the vehicle.   

The surveillance footage from November 2019 mostly shows the complainant sitting 

outside his shed and does not establish an ability or inability to work.  

The footage for 1 December shows the complainant lifting and carrying apparently 

heavy items.  The footage on 2 December, although largely obscured because the 
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footage is shot through a narrow doorway, shows the complainant moving vehicles 

and tools around his shed. 

I am satisfied that the complainant was in fact working over the period covered by the 

surveillance. 

GP refuses to provide opinion on surveillance footage  

The insurer provided this footage to the complainant’s GP.  The GP refused to 

provide an opinion on:- 

 whether the complainant’s presentation in the surveillance is consistent with his 

presentations during consultations with her  

 whether there are any differences in functionality  

 if she was now of the view the complainant had the capacity to perform the duties 

of a motor mechanic unrestricted on a full-time basis 

 in her opinion did she believe the complainant is total and permanently disabled in 

respect of work as a motor mechanic  

 whether a diagnosis of rheumatoid arthritis had now been formally made and if so 

to provide supporting evidence, that is blood test results, rheumatology report and 

so on.  

In those circumstances, I am unable to place much weight on the GP’s opinion on the 

complainant’s capacity in the period covered by the surveillance.  

Fair for insurer to cut off payments from June 2019 

I am satisfied that it was fair for the insurer to determine, based on the financial 

records and surveillance, that the complainant was not totally disabled for work by his 

left arm or hernia injuries from 1 June 2019 to December 2019.  The insurer is not 

required to pay total disability benefits for that period. 

The video leaves open the possibility that the complainant was partially disabled for 

work in that period.  However, the complainant has not provided the financial records 

the insurer needs to properly assess a claim for partial disability benefits.  

If the complainant wants to press a claim for partial disability benefits in the period 

from June to December 2019, he can provide further documents to the insurer 

showing the amounts he has received from the other insurer, together with tax returns 

and ATO notices of assessment for the 2018/2019 and 2019/2020 financial years, 

and finalised profit and loss statements, and the insurer should then reassess his 

claim. 

I note that the complainant was later diagnosed with rheumatoid arthritis.  It is 

possible that as a result of that condition, either by itself or in combination with other 

conditions, the complainant became disabled at some later date.  I make no 
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determination on that question.  The complainant has already lodged another dispute 

with AFCA alleging disability arising out of his rheumatoid arthritis. 
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3 Supporting information 

3.1 Policy extracts 

‘TOTAL DISABLEMENT (INCOME PROTECTION)’ means  that, solely due to Injury 

or Sickness, the life insured is: 

• unable to perform one or more duties of his or her occupation, that is important or 

essential in 

  producing income; and 

• under the regular care of, and following the advice of, a Medical Practitioner; and 

• not working (whether paid or unpaid). 

 

‘PARTIAL DISABLEMENT’ means that solely due to Injury or Sickness, the life 

insured is: 

• unable to work in his or her own occupation at full capacity but working in a reduced 

capacity in any occupation; 

• earning a monthly income which is less than his or her  Pre‑ disablement Income; 

and 

• under the regular care of, and following the advice of, a Medical Practitioner. 

… 

 


