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The Health Practitioner Regulation National Law (the National Law) in each Australian state 
regulates dental practitioners’ conduct, which extends to the advertising of services provided 
to patients. It is therefore important for you to have a thorough understanding of your 
obligations as a dental practitioner, including any proposed changes to your obligations when 
advertising the services offered by you and your practice to patients. This article by Lauren 
Rickersey of Barry.Nilsson. Lawyers discusses the proposed amendments to the National Law 
as it relates to using ‘testimonials’ to advertise your services and the significant increase of 
penalties should you be found to have breached your advertising obligations.

WHAT ARE A DENTAL PRACTITIONER’S ADVERTISING 
OBLIGATIONS?
The National Law outlines a dental practitioner’s obligations with respect to advertising. 
Section 133(1) of the National Law states:

A person must not advertise a regulated health service, or a business that provides a 
regulated health service, in a way that—

(a) is false, misleading or deceptive or is likely to be misleading or deceptive; or
(b) offers a gift, discount or other inducement to attract a person to use the service or 
the business, unless the advertisement also states the terms and conditions of the offer; 
or
(c) uses testimonials or purported testimonials about the service or business; or
(d) creates an unreasonable expectation of beneficial treatment; or
(e) directly or indirectly encourages the indiscriminate or unnecessary use of regulated 
health services.

Maximum penalty—

(a) in the case of an individual—$5,000; or
(b) in the case of a body corporate—$10,000.

A dental practitioner’s advertising obligations are also regulated by the Guidelines for 

advertising a regulated health service (the Guidelines) published by AHPRA, which explain 
your obligations prescribed by section 133 of the National Law.
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On 11 May 2022, the Health Practitioner Regulation National Law and Other Legislation 

Amendment Bill 2022 (the Bill) was introduced into parliament, which proposes in excess of 
30 reforms. In particular, the Bill proposes to:

exclude the prohibition of the use of testimonials or purported testimonials when 
advertising a health service or business;
include the use of testimonials in the definition of advertising; and
increase the maximum penalty that can be imposed on an individual or body 
corporate who is found to have breached the advertising obligations under section 
133 of the National Law. It is proposed that the maximum penalty for an individual 
be increased from $5,000 to $60,000, and a body corporate be increased from 
$10,000 to $120,000.

The National Law does not define what constitutes a testimonial, however the Guidelines state, 
“in the context of the National Law, testimonials are recommendations or positive statements 

about the clinical aspects of a regulated health service used in advertising.” If the person 
making the recommendation or statement mentions a symptom, the diagnosis, the treatment 
or the outcome, this would be considered to have raised a ‘clinical aspect’ of the service.

The following discusses the implications arising from a fictional scenario in which a dental 
practitioner uses a testimonial in advertising a service, under both your current obligations and 
your obligations should the proposed amendments in the Bill be made.

SCENARIO
Dr Jane Doe is a registered dental practitioner. Dr Doe is the principal dental practitioner of 
her practice, and she advertises the dental services she offers patients on her practice’s 
website. Dr Doe has included on her practice’s website the following statement from a patient 
who recently completed cosmetic dental treatment:

Before seeing Dr Doe, I was not confident as my teeth were dull and crooked. Dr Doe 
provided me with veneers which have changed my life. In just a few visits, I now have the 
perfect smile. Even better, Dr Doe provides every fourth veneer for free!

Under the current National Law, Dr Doe has breached her advertising obligations by using a 
testimonial to advertise the cosmetic dental services she offers to patients at her practice. As 
the principal dental practitioner of the practice, it is Dr Doe’s responsibility to ensure that her 
practice’s advertising material is compliant with the National Law, otherwise Dr Doe may be 
subject to disciplinary action, conditions being placed on her registration and/or a penalty of 
up to $5,000. Dr Doe should therefore remove the testimonial from the practice’s website.

If the proposed amendments are made to the National Law, Dr Doe will be able to use 
testimonials when advertising her services on her practice’s website, however, caution should 
be exercised when doing so and the following matters should be considered:

Is the testimonial false, misleading or deceptive?
Does the testimonial include an offer of a gift, discount or inducement and not 
include the terms and conditions of the offer?
Does the testimonial create an unreasonable expectation of beneficial treatment?
Does the testimonial encourage the unnecessary use of the dental services?

If the answer to any of the above questions is yes, then Dr Doe should not include the 
testimonial on her practice’s website as its use will breach her advertising obligations under 

bnlaw.com.au20 JULY 2022



both the National Law and general consumer law. Dr Doe may again be subject to disciplinary 
action, conditions being placed on her registration and/or a penalty of up to $60,000.

IMPLICATIONS FOR YOU
The scenario of Dr Doe displays a number of issues for you to consider when advertising your 
services and/or your practice and its services. Dental practitioners have a responsibility to 
ensure the health and safety of the public, which extends to providing advertising material that 
is not false, misleading or deceptive; does not induce or encourage a patient to have 
unnecessary treatment; or does not cause a patient to have an unreasonable expectation of 
the treatment being beneficial. Under the current version of the National Law, the use of 
testimonials is prohibited as a part of advertising a dental service and/or practice.

The purpose for proposing to exclude the prohibition of testimonials when advertising your 
services and/or the practice and its services is to provide a balance between protecting the 
health and safety of the public, and patient preferences. If the proposed amendments are 
accepted, it is important to remember that the use of testimonials will still be regulated by 
general consumer law and the National Law, as outlined above, and that a significant penalty 
can be imposed should there be a breach of your advertising obligations under the National 
Law. 

Most recently, the Health and Environment Committee (the Committee) considered the Bill 
and published its report on 1 July 2022. The Committee recommends that the Bill be passed, 
however, that the proposed amendments regarding the use of testimonials only commence 
once the Independent review of the regulation of health practitioners in cosmetic surgery (a 
review commissioned by AHPRA and the Medical Board of Australia that is currently 
underfoot) is complete and there has been publication of guidelines and educational materials 
regarding the amendments.

In the meantime, if you receive a complaint regarding your advertising material, it is important 
that you seek assistance and notify your insurer as soon as possible.
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